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January 6, 2020    

Ms. Renee Purdy, Executive Officer     

Regional Water Quality Control Board     

Los Angeles Region     

320 W 4th Street, Suite 200     

Los Angeles, CA 90013     

Sent via email to: losangeles@waterboards.ca.gov and raul.medina@waterboards.ca.gov  

RE: WASTE DISCHARGE REQUIREMENTS  FOR THE CITY OF VENTURA -  VENTURA WATER 

RECLAMATION FACILITY, VENTURA COUNTY DISCHARGE TO THE SANTA CLARA RIVER ESTUARY VIA 

WILDLIFE PONDS VIA OUTFALL 001 (ORDER R4-2020-XXX; NPDES NO. CA0053651).   

To Ms. Purdy: 

Heal the Bay is a non-profit environmental organization with over 30 years of experience and 15,000 

members dedicated to making the coastal waters and watersheds of Greater Los Angeles safe, healthy 

and clean. Wishtoyo Foundation (“Wishtoyo” dba Wishtoyo Chumash Foundation) is a Native-led non-

profit whose mission is to protect the culture of Chumash Native Americans and indigenous Peoples, 

and the environment on which all people depend. Wishtoyo’s Ventura Coastkeeper Program works to 

protect waterways and their beneficial uses in Ventura County. On behalf of Heal the Bay and Wishtoyo, 

we respectfully submit the following comments on the Waste Discharge Requirements for the City of 

Ventura – Ventura Water Reclamation Facility, Ventura County Discharge to the Santa Clara River 

Estuary via Wildlife Ponds via Outfall 001 (Tentative Permit).  

 

 Although we would like to see reduction of the discharge of effluent from the Ventura Water 

Reclamation Facility (VWRF) to the Estuary to a continued discharge level (CDL) of 0-0.5 

million gallons per day (MGD) as soon as possible to protect the Santa Clara River Estuary’s 

(Estuary’s) native and endangered species, ecological health, and natural beneficial uses, given 

the concerns of the resource agencies, we support the phased approach to reach the final CDL 

of 0-0.5 MGD by no later than 2030, as outlined in the Tentative Permit.  

 The Permit should provide an opportunity for all interested Resources Agencies, Wishtoyo, and 

Heal the Bay to provide comment on the Transition Plan; the Pre-Construction Monitoring and 

Assessment Program; and the Post-Construction Monitoring, Assessment and Adaptive 

Management Plan (MAAMP) for the Los Angeles Regional Water Quality Control Board (Regional 

Board) Executive Officer to review prior to approval of any of these Plans. 

 We support numeric toxicity effluent limits and the use of the test of significant toxicity (TST) 

statistical analysis, but the Permittee must immediately initiate a toxicity reduction evaluation 

(TRE) in response to a chronic toxicity violation. 

 Samples that are not detected (ND) or detected but not quantified (DNQ) should be properly 
incorporated into multiple sample analyses. 

 Reporting for anticipated non-compliance or modifications cannot lead to unenforced violations 
of water quality standards.   

 When no sample is taken and no reasonable justification is provided, a monitoring violation 

mailto:raul.medina@waterboards.ca.gov
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must be accordingly determined, with appropriate enforcement action.   
These comments are discussed in further detail below.  

Although we would like to see reduction of the discharge of effluent from the VWRF to the Estuary to 

a CDL of 0-0.5 million gallons per day (MGD) as soon as possible to protect the Estuary’s native and 

endangered species, ecological health, and natural beneficial uses, given the concerns of the resource 

agencies, we support the phased approach to reach the final CDL of 0-0.5 MGD by no later than 2030, 

as outlined in the Tentative Permit. 

In 2012, Heal the Bay and Wishtoyo entered into a settlement agreement with the City of Ventura (City) 

to address the discharge of treated wastewater to the Estuary, which negatively impacts the ecological 

health of the Estuary by increasing the load and concentration of contaminants of emerging concern and 

of nutrients, which can cause eutrophic conditions; by raising surface water levels, which contributes to 

unseasonal Estuary berm breach events; by reducing the natural salinity levels, which creates favorable 

conditions for non-native species that prey on and out-compete the Estuary’s native and endangered 

species and also reduce the ecological health of the Estuary; and by reducing habitat quality for native 

listed bird species that rely on the Estuary.  

As per the opinion of the Technical Review Team (TRT) and the Scientific Review Panel (SRP), best 

science demonstrates that to adequately protect the Estuary’s native and endangered species (including 

Southern California Steelhead, Tidewater Goby, California Least Tern, and the Western Snowy Plover) 

and to restore these species’ habitat, the discharge of effluent from the VWRF to the Estuary must be 

reduced to 0-0.5 MGD as soon as possible, with a discharge of 0 MGD to be achieved depending on the 

results of adaptive management.  Now that extensive and rigorous research has been completed to 

identify the necessary CDL based on the best available science, we would like to see reduction of the 

discharge to a CDL of 0-0.5 MGD as soon as possible. However, we understand that the resource 

agencies have expressed concerns about the reduction of effluent discharge below a CDL of 1.9 MGD. 

Although we would like to see reduction of the discharge to a CDL of 0-0.5 MGD as soon as possible, 

which is needed to protect the ecological health of the Estuary, the Estuary’s native endangered species, 

and the Estuary’s natural beneficial uses, given the concerns of the resource agencies, we support the 

phased approach to effluent discharge reduction as outlined in the Tentative Permit, which will begin 

with a reduction of the discharge to a CDL of 1.9 MGD in 2025, followed by adaptive management and 

additional discharge reduction to 0-0.5 MGD by no later than 2030.  

The Permit should provide an opportunity for all interested Resources Agencies, Wishtoyo, and Heal 

the Bay to provide comment on the Transition Plan, the Pre-Construction Monitoring and Assessment 

Program, and MAAMP for the Regional Board Executive Officer to review prior to approval of any of 

these Plans. 

But for one request for modification, Wishtoyo and Heal the Bay support the approach and language in 

the Permit section: Special Studies, Technical Reports and Additional Monitoring Requirements, 

including for the Transition Plan, the Pre-Construction Monitoring and Assessment Program, and 

MAAMP. We request that the Permit should provide an opportunity for all interested Resources 

Agencies, Wishtoyo, and Heal the Bay to provide analysis on the Transition Plan, the Pre-Construction 

Monitoring and Assessment Program, and MAAMP for the Regional Board Executive Officer to review 
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prior to approval of any of these Plans.  Such a process is needed to ensure sufficient information is 

collected for the Regional Board and all resource agencies to permit/achieve the SRP’s and TRT’s 

recommendation to reduce the discharge of effluent from the VWRF to the Estuary to 0-0.5 MGD.  Such 

input prior to Executive Officer approval is necessary because these critical plans and special studies, 

unlike in prior NPDES permits for the VWRF, are not detailed in this draft permit and require agency, 

Wishtoyo, and Heal the Bay input and review prior to Regional Board approval to ensure their adequacy. 

To ensure that this process occurs, we request the following language changes be made to the Tentative 

Permit: 

Page 16, Section VI.C.2.a. 

“The Transition Plan, including plans for preparation of the MAAMP, will be shared with, and analyzed 

by the Regional Water Board and all interested Resources Agencies, as well as Wishtoyo Foundation 

(Wishtoyo) and Heal the Bay prior to Executive Officer approval.” 

Pages 16 and 17, Section VI.C.2.a.(a) 

“The discharger shall coordinate preparation of the monitoring and assessment program with the 

Regional Water Board, USFWS, NMFS, and CDFW, Wishtoyo, and Heal the Bay. The plan must be 

submitted to the Regional Water Board after being shared with, and analyzed by the Regional Water 

Board and all interested Resources Agencies, as well as Wishtoyo Foundation (Wishtoyo) and Heal the 

Bay, 180 days after the effective date of the permit and shall be implemented upon approval of the 

Executive Officer.”  

Page 17, Section VI.C.2.a.(b) 

“The discharger shall coordinate preparation of the MAAMP with the Regional Water Board, USFWS, 

NMFS,  and CDFW, Wishtoyo, and Heal the Bay.”  

 AND  

“The plan MAAMP, which shall be implemented upon approval of the Executive Officer, must be 
submitted to the Regional Water Board after being shared with, and analyzed by the Regional Water 
Board and all interested Resources Agencies, as well as Wishtoyo Foundation (Wishtoyo) and Heal the 
Bay, as soon as possible, but at the latest as an attachment to the next Report of Waste Discharge, 
which is due six (6) months prior to the expiration of this NPDS Permit.”  
 
We support numeric toxicity effluent limits and the use of the TST statistical analysis, but the 
Permittee must immediately initiate a TRE in response to a chronic toxicity violation. 

We support numeric toxicity effluent limits and the TST statistical analysis. 

The TST statistical analysis provides an unambiguous “pass” or “fail” measurement of a test 
concentration’s toxicity, and its low false positive and false negative rates provide more statistical power 
to correctly identify a test concentration as toxic or non-toxic. Although the TST statistical analysis is not 
promulgated, there is United State Environmental Protection Agency guidance on the TST statistical 
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analysis, which has withstood vigorous peer review.1 Considering the pace at which policy changes can 
be made at a federal or state level, we applaud the Regional Board for incorporating an analysis 
approach that is scientifically robust and protective of California aquatic ecosystems. We strongly 
support the role of the reversed acute and chronic null hypotheses to provide dischargers with an 
incentive to improve the precision of test results by improving laboratory procedures and/or by 
increasing the number of replicates used in a given toxicity test.  

The Permittee must immediately initiate a TRE in response to a chronic toxicity violation.  

To protect aquatic life, regional Basin Plans include narrative objectives allowing for no toxicity because 
toxic conditions do not need to persist to have a devastating effect on critical species. Objectives within 
the Clean Water Act and the State Implementation Policy both echo this goal to eliminate toxicity. Given 
these objectives, there should be strict enforcement capabilities for exceedances of toxicity limits in the 
Tentative Permit, as well. The Regional Board currently treats an exceedance of toxicity objectives not as 
an enforceable violation, but as a trigger for an accelerated monitoring program, which has been proven 
to be an ineffective method of addressing toxicity.2 If the Permittee receives a failing test result, they 
must be considered in violation of the limitation. At a minimum, the use of accelerated monitoring to 
determine violation or compliance must be conducted within a single calendar month. For this case, we 
would recommend that the Tentative Permit require that two out of three samples taken within a 
calendar month receive a TST “pass” to receive no toxicity violation, or that two out of three samples 
taken within a calendar month receive a TST “fail” to receive a toxicity violation. The two samples (or 
three, if necessary) must be collected within a single calendar month to make a timely determination of 
violation or compliance. Additionally, the Permittee must immediately initiate a TRE in response to a 
chronic toxicity violation, which would be aligned with the requirements of the draft statewide toxicity 
provisions.3  
 
Sources of chronic toxicity in receiving waters must be identified and remediated.   

As currently written in the Tentative Permit, “[i]f the chronic toxicity median monthly threshold of the 

receiving water at both upstream and downstream stations is not met, but the effluent chronic toxicity 

median monthly effluent limitation was met, then accelerated monitoring need not be implemented” 

(Attachment E, Page E-18, Footnote 20). However, if chronic toxicity is observed in receiving waters, the 

sources of the toxicity must be identified and remediated in order to protect in-stream aquatic health. If 

the Permittee is able to determine that the discharge from the VWRF is not causing or contributing to 

the in-stream chronic toxicity, we agree that the Permittee shall not be responsible for the identification 

                                                           
1 Fox, J.F., D.L. Denton, J. Diamond, R. Stuber. 2019. Comparison of False-Positive Rates of 2 Hypothesis-Test 
Approaches in Relation to Laboratory Toxicity Test Performance. Environmental Toxicology and Chemistry, v. 9999, 
p. 1-13. https://setac.onlinelibrary.wiley.com/doi/abs/10.1002/etc.4347  
2 Stevenson, C., K. James, M. Gold. 2009. License to Kill: The Ineffectiveness of Toxicity Testing as a Regulatory Tool 
in the Los Angeles Region, 2000-2008. 
https://www.waterboards.ca.gov/water_issues/programs/state_implementation_policy/docs/comments/cmmnts
012111/mark_gold_attachment.pdf   
3 California State Water Resources Control Board. First Revised Draft: Water Quality Control Plan for Inland Surface 
Waters, Enclosed Bays, and Estuaries of California.” 2019. 
https://www.waterboards.ca.gov/water_issues/programs/state_implementation_policy/docs/toxicity_2019_provi
sions_1strevdraft.pdf  

https://setac.onlinelibrary.wiley.com/doi/abs/10.1002/etc.4347
https://www.waterboards.ca.gov/water_issues/programs/state_implementation_policy/docs/comments/cmmnts012111/mark_gold_attachment.pdf
https://www.waterboards.ca.gov/water_issues/programs/state_implementation_policy/docs/comments/cmmnts012111/mark_gold_attachment.pdf
https://www.waterboards.ca.gov/water_issues/programs/state_implementation_policy/docs/toxicity_2019_provisions_1strevdraft.pdf
https://www.waterboards.ca.gov/water_issues/programs/state_implementation_policy/docs/toxicity_2019_provisions_1strevdraft.pdf
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of the source of toxicity. However, we recommend that the Regional Board clearly identify, in the 

permit, the entity that shall be responsible for identifying the source of the chronic toxicity.   

Samples that are ND or DNQ should be properly incorporated into multiple sample analyses. 

As currently written in the Tentative Permit, “[w]hen determining compliance with a measure of central 
tendency (arithmetic mean, geometric mean, median, etc.) of multiple sample analyses and the data set 
contains one or more reported determinations of DNQ or ND, the Permittee shall compute the median 
in place of the arithmetic mean…” (Page 26, Section VII.B.). This approach potentially excuses the 
exceedance of water quality objectives as long as there are enough ND or DNQ sample results. We 
recommend that the Regional Board require that the Permittee report either the actual test result or the 
method detection limit for each sample, as described in the California State Water Resources Control 
Board ND/DNQ Guidance,4 and use this data to compute the arithmetic mean when determining 
compliance with a measure of central tendency of multiple sample analyses.  

Reporting for anticipated non-compliance or modifications cannot lead to unenforced violations of 
water quality standards.   

As currently written in the Tentative Permit, “[t]he Discharger shall give advance notice to the Regional 

Water Board of any planned changes in the permitted facility or activity that may result in 

noncompliance with this Order’s requirements. (40 CFR section 122.41(l)(2).)” (Attachment D, Page D-7, 

Section V.G.). We suggest the following clarifying language be added to Attachment D, section V.G., to 

ensure that the Regional Board review the proposed changes/anticipated noncompliance and determine 

if this is allowable, and to ensure that other parties should be able to review the proposal and provide 

comments on the potential impact the proposal will have on in-stream aquatic health:  

“The Permittee shall give advance notice to the submit a plan for public review and Regional Water 
Board approval of any planned changes in the permitted facility or activity that may result in 
noncompliance with this Order’s requirements. (40 CFR section 122.41(l)(2).) Reporting anticipated 
noncompliance does not preclude enforcement action by the Regional Water Board in the event of 
effluent limit violations under this permit during the period of anticipated noncompliance. 

When no sample is taken and no reasonable justification is provided, a monitoring violation must be 

accordingly determined, with appropriate enforcement action.   

For any one calendar month during which no sample (daily discharge) is taken and no reasonable 

justification is provided, a violation must be accordingly determined for that calendar month, with 

appropriate enforcement action.    

As currently written in the Tentative Permit, “[f]or any one calendar month during which no sample 

(daily discharge) is taken, no compliance determination can be made for that calendar month with 

respect to the AMEL” (Page 26, Section VII.C.). However, it is important that samples are taken on 

schedule as required by the permit, unless there are safety concerns, or sampling was otherwise not 

possible. We understand that skipping a sampling event without reasonable justification is usually 

                                                           
4 California State Water Resources Control Board. ND/DNQ Guidance. 
file:///C:/Users/amoe/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/QMW8J0O4/nd_dnq_guid
ance.pdf  

file:///C:/Users/amoe/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/QMW8J0O4/nd_dnq_guidance.pdf
file:///C:/Users/amoe/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/QMW8J0O4/nd_dnq_guidance.pdf
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determined as a monitoring violation rather than a water quality violation, and request that clarifying 

language be added to the permit. We recommend the following language be added to the first 

paragraph under Section VII.C. of the Tentative Permit:  

“For any one calendar month during which no sample (daily discharge) is taken, no compliance 

determination can be made for that calendar month with respect to the AMEL. If no reasonable 

justification (i.e. unsafe sampling conditions, no discharge, etc.) is provided in the absence of a sampling 

event for a calendar month, the associated monitoring report shall be rejected. If a monitoring report Is 

not submitted and accepted, a violation shall be determined pursuant to Water Code section 13385(h)(i) 

and section 13385.1(a)(1).” 

For any one calendar week during which no sample (daily discharge) is taken and no reasonable 

justification is provided, a violation must be accordingly determined for that calendar week, with 

appropriate enforcement action.    

As currently written in the Tentative Permit, “[f]or any one calendar week during which no sample (daily 

discharge) is taken, no compliance determination can be made for that calendar week with respect to 

the AWEL” (Page 27, Section VII.D.). However, it is important that samples are taken on schedule as 

required by the permit, unless there are safety concerns, or sampling was otherwise not possible. We 

understand that skipping a sampling event without reasonable justification is usually determined as a 

monitoring violation rather than a water quality violation, and request that clarifying language be added 

to the permit. We recommend the following language be added to the first paragraph under Section 

VII.D. of the Tentative Permit:  

“For any one calendar week during which no sample (daily discharge) is taken, no compliance 

determination can be made for that calendar week with respect to the AWEL. If no reasonable 

justification (i.e. unsafe sampling conditions, no discharge, etc.) is provided in the absence of a sampling 

event for a calendar week, the associated monitoring report shall be rejected. If a monitoring report Is 

not submitted and accepted, a violation shall be determined pursuant to Water Code section 13385(h)(i) 

and section 13385.1(a)(1).” 

For any 180-day period during which no sample (daily discharge) is taken and no reasonable justification 

is provided, a violation must be accordingly determined for that 180-day period, with appropriate 

enforcement action.    

As currently written in the Tentative Permit, “[f]or any 180-period during which no sample is taken, no 

compliance determination can be made for the six-month median effluent limitation” (Page 28, Section 

VII.H.). However, it is important that samples are taken on schedule as required by the permit, unless 

there are safety concerns, or sampling was otherwise not possible. We understand that skipping a 

sampling event without reasonable justification is usually determined as a monitoring violation rather 

than a water quality violation, and request that clarifying language be added to the permit. We 

recommend the following language be added to the first paragraph under Section VII.H. of the Tentative 

Permit:  

“For any 180-day period during which no sample (daily discharge) is taken, no compliance determination 

can be made for the six-month median effluent limitation. If no reasonable justification (i.e. unsafe 
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sampling conditions, no discharge, etc.) is provided in the absence of a sampling event within a 180-day 

period, the associated monitoring report shall be rejected. If a monitoring report Is not submitted and 

accepted, a violation shall be determined pursuant to Water Code section 13385(h)(i) and section 

13385.1(a)(1).” 

 

 

Thank you for the opportunity to comment on the Waste Discharge Requirements for the City of 

Ventura – Ventura Water Reclamation Facility, Ventura County Discharge to the Santa Clara River 

Estuary. We look forward to continuing our collaborative work with the City and with Regional Board 

staff in order to protect the Estuary from the negative effects of the City’s discharge of effluent. If you 

have any questions concerning these comments, please contact the undersigned staff.    

 

Sincerely, 

                      

Annelisa Ehret Moe  Tevin Schmitt     Jason Weiner 

Water Quality Scientist   Watershed Scientist   Senior Counsel 

Heal the Bay     Wishtoyo Foundation   Wishtoyo Foundation 
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